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I. OVERALL FRAMEWORK OF THE ANALYSIS

4. The purpose of my affidavit is to analyze, from an economist's

perspective. the VIII(C) provision of the Consent Decree with respect to NYNEX's

application for a waiver to acquire the shares of Private Transatlantic

Telecommunications System, Inc. (PTAT). The lI(0) line of business restriction in

the Consent Decree forbids entry by Bell Operatinl Companies (BOCs) into

interexchanle telecommunications markets. The VIIICC) provision allows for removal

of the IICO) restriction so lonl as there is no substantial possibility that a BOC can

use monopoly power to impede competition in the market it seeks to enter. In this

affidavit, I apply economic analysis to determine whether the VIIICC) provisions

permit removal of the nCD) restrictions for NYNEX participation in PTAT. I have

been informed that the venture in which PTAT will participate, which is known as

Market Link, is deailned to provide international telecommunications services by

fiber optic cable to and from the US. PTAT will own a SO pucent interest in

Market Link's transatlantic fiber optic cable system scheduled to belin operation in

mid-1919 between the US and Great Britain. PTAT's British partner is Cable and

Wireless, Ltd. PTAT currently proposes to sell the capacity to larle users on an

unswitched basis.
•

S. I have aulyzed the NVI4EX waiver request under the assumption that

"the cable system is terlllinlted.'in the NYC LATA. My conclusion is that NVNEX's

involvement in PTAT satisfies the VIIICC) standard. NYNEX does Dot have a

"bottleneck- racility throulh its local network which would permit it to impede

competition in the international telecommunications market it seeks to enter. I will

define a relevant iarle user market for exchanle access and demonstrate that

significant competition currently exists in that market. NYNEX lacks the market

power which it could "leverage" to impede competition in the international
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telecommunications market. Furthermore. the competition is not just potential. The

largest competitor, Teleport. is currently an important competitor in the NYC LATA

large user exchanle access market. Even if the bonleneck did currently exist.

NYNEX has neither the incentive nor the ability to "impede competition" in the

international telecommunications market if its acquisition of PTAT is approved.

6. In my analysis of the possibility that NYNEX could impede

competition, I will concentrate on NYNEX's "incentives and abilities" to impede

competition by either "cross-subsidy or discrimination." First, NYNEX has no

incentive to cross-subsidize the illternational telecommuDications market; that is,

NYNEX has no incentive to adopt a predatory stratelY. Given that AT&T has by

far the larlest market share, NYNEX could never succeed in forcinl AT&T to exit

from the markeL So a predatory scheme is doomed to CaUure. Similarly, curreDt

or future competitors such as Met, US Sprint or others could not be successCully

predated alainst. Second, NYNEX lacks the ability to discriminate in either service

quality or price. It is unlikely that NYNEX could disdDIUish those facilities which

provide interDatioDal access to competiDI carrien such as AT&T from those

facilities which provide cxchaDle access. Furthermore, access provided by other

t

BOCs and GTE to iDterexchaDle carriers would provide a yardstick alainst which to
•

measuTe NYNEX acceu to competiDI'internatioDal carriers. SiDce the access cost

share of the total iDt.rDatioDal~ervicecost is small, price discriminatioD by NYNEX

would not lead to a silDificaDt competitive advaDtale for PTAT.

7. SilDificaDt poteDtial beDefits to US firms, and also to CODsumers,

arise from PTAT. Facilities based provision of traDsatlantic communications is

characterized by a market structure which is either a monopoly or a duopoly,

dependinl on market definition. Entry of a new firm with a silnificant amount of

capacity will lead to increased competition. This increased competition is likely to
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lead to lower prices. US firms will be made more competitive which is especially

important for financial institutions who will be larae users of PTAT and who face

increased internuional competition. The increase in competitiveness will lead to

increased employment and increased consumer welfare. The increased competition

will be consistent with the aoals of the Consent Decree. which anempt to create

the maximum competition possible in US telecommunications markets.

II. NO -BOTTLENECK- EXISTS IN THE LARGE USER MARKET

A. A Separate PrMuet Market Exists (or ElChap" Ac;cus Service (or Larae
1.lw:1

8. The antitrust definition of a market involves an identification of the

appropriue aroup of firms which would be able to raise price and increase profits if

they acted tOlether as a cartel.! This approach to market definitiou is adopted by

the Department of Justice (DOl) in the 191.. U.s. Department of Justice Merler

Guidelines (June 14, 1914). First. demand substitution is accounted for:

In leneral. the Department will inch,::'- ~D th: product
market a Iroup of products such that a hypothetical
firm that wa. the only present and future seller of
those products (a wmonopolistW) could profitably impose
a wsmall but silnificant and nontransitory· increase in
price. (Plh. 2.11)

Then supply (production) suWltitution is analyzed:

If a firm hu ~existinl productive and distributive
facilities thllt could euily and economically be used to
produce and sell the relevant product within one year
in responle to a ·smaU but silnifieant and

An attempted price rise may be unprofitable because o( substitution anSlnl in
either the demand (or or supply o( the product. Demand substitution will occur
throuah consumer demand shifts to competina products. Supply substitution will
arise when producers of different products who find it profitable to shift
production to the product in question. If sufficient demand substitution or
supply substitution exists to make the price rise unprofitable. then the products
which create the substitution should be included in the market definition.
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nonuansitoryft increase in price. the De"artment will
include that firm in the market. (Plh. 2.21)

The Government typically considers a price increase of S percent which

lasts for one year in the analysis of either demand substitution or su""ly

substitution.

9. In this aCfidavit, I will apply the product market definition to larle

user exchanle access. I will Cocus on ncbanle access to a carrier's point oC

presence (POP») For larle usen numeroul demand substitutes exist. These

substitutes include microwave transmission, alternative local cable transmiaion

systems (fiber optic. coaxial. etc.) such al those provided by metropolitan area

networks and teleports. and satellite transmission. The data which I will present

demonstrate tbat these subltitute services are comlHltitive witb NYTel tranll'O" to

interexchanle carrien· POPs and thereCore should be included in the relevant

market.

10. I have considered whether excbanle access Cor residential customers

and small businesses should be included in the relevant market and have come to

the conclusion that it sbould not. LEe exehanle access substitutes are rarely

econolllical for small usen. OD the other haDd. if all supplien of larle business,
exchanle access railed their ppces, a LEC could not shift its capacity from small

businesse, ll:1d residellCCl to capture enouln business to make the price rise

unprofitable. ThUs, the larle user access market is distiDct from the small user

access market.

2 From the POP onward, the BOC can have no effect on service or prices.
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B. The Lane User Market pefined

II. I base the larae user market definition on sufficient interLATA usaae

at a specific location to make OS·1 or hiaher capacity access economical.s 4 OS·1

capacity is equivalent to 24 voice circuits. This definition includes customers with

usaae of about 20.000 or more minutes of interLATA toll use (MOU) per month from

a sinlle location (see Exhibits I and 2 where the breakeven minutes are computed).

Customers of this size typically represent about 33 percent of businen customer toll

usale. Thus the larle user market definition includes users who are larle enoulh

to justify use of special accea to interexchanle carriers rather than switched

accen over the public network. As toll usale expands beyond 20,000 MOU/month.

alternative accen facilities become increasinlly attractive on a cost basis.'

12. This larle user definition meets two other criteria set forth in the

Department of Justice Merler Guidelines section on market definition (plh. 2.12):

(i) Differences in the price movemellb of the products
or similarities in price movements over a period of
yean that are not explainable by common or parallel
chanles in factors such as costs of :nputs. iacome. or
other variables.

(ii) Evidence of sellen' perceptions that the products

S Th. market definitioa for a larle user market is not altolether clear since
mKket bouadariea are rarely precite. Another poaible definition milht rest on
sufficient terminals to suppprt a di,ital PBX. The presence of a modern PBX
permitl D5-1 acceaa to be provided to an interexchanle carrier in competition to
the publi-: network for exchanle access. I use the more restrictive det inition set
forth in .y analyaiL See ne Gcgdcsic Network: 1917 Report on Competition
in the TtI.IPbgp. Indplln. prepared by Peter Huber for the U.S. Department of
Justice (Wabinlton. D.C.: 1917) (Huber Report). p. 2.23. fa 76.

4 The DS·I rate is also frequently referred to as a TI rate or Tl line.

5 Calculations usinl cost models developed by Charles L. Jackson indicate that at
about 20.000 MOU/month private microwave capacity becomes competitive with
switched accen at current rates in New York. (Charles L. Jackson. Hi&h.
Capacity Transmiuign Alternatiyes in Lower Manhattan. April 15, 1917, included
as Attachment I to this affidavit)
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are or are not substitutes. particularly if business
decisions have been based on those perceptions.

Recently announced offerings such as AT&T's Software Defined Network (SDN) and

Megacom are designed to offer a silnificant discount over switched access rates to

customers usinl hilh capacity special access. Furthermore, the interexchanle

carriers are rapidly movinl toward vertical intelration, which would provide both

access and interuchanle transport, in the larle user market. (Huber Report, p.

3.42) This movement is evident in New York, where the PSC noted:

AT&T Communications also provides its ACUNET Reserved 1.5
melabit services, Audiolraphics Teleconference Service and
SoCtware Defined Network Service as adjuncts to its interLATA
messale telephone services. (NYPSC Case 29469, Order
Institutinl Formal Proceedinas, 10/22/16, p. 5)

In addition. ATAT has applied to the NY PSC to provide an intrastate venioD of its

Melacom hilh capacity WATS service which uses customer provided access. (AT&T

Petition in NYPSC Case 21940, February 27, 1917, Plh. 7) Furthermore, competitors

such as Teleport Communications in the New York LATA offer acceu services in a

minimum volume of OS-I (TI) capacity. Alonl with SON and Melacom, and similar

larle customer services offered by other interuchanle carriers, such as MCl's

Prism, the larle user acceu market defines a distinct product market.
"

13. Geolraphic markets are'defined for antitrust purposes alonl the same
;

leneral lines as product markets. However, I wilt not attempt to determine the

precise leoaraphic market boundaries for larle user exchanle access. Instead, I will

foUow the Consent Decree and use the LATA boundaries to structure my economic

analysis. Thus. I analyze the NYC metropolitan LATA.

C. TechnololY. Markets. and Rnulation Cause NyNEX to Satisfy the VlllCC}
Standard (or Latle Users

14. Silnificant chanles in both the economics and the technololY of

larle user access have eliminated the "bottleneck" which aUeledly conferred on



t

Exhibit A
Page 9 of 103

·9-

predivestiture AT&T monopoly power to exclude competition in interexchange

markets througn its control of the local exchange network. The existence of this

competition for large users, plus the change in regulation which ensures that the

BOCs can not discriminate against the competitors nor cross-subsidize to drive them

from the market. demonstrate that NYNEX could not, throuln New York Telephone,

impede competition in the market it seeks to enter.

a. TechnololY and Economics for Larle Users' Exehanle Access

15. The most important chanle in technololY for larle usen is their

increased use of PBXs. PBXs have "become considerably more sophisticated since the

Consent Decree as they have moved to dilital systems while at the same time the

price per line of dilital PBXs has declined silniricandy. The price of PBXs on a

per line basis has decreased approximately 20 percent since the Content Decree was

entered. Dilital network switches of interexchanle carrien are now able to provide

dial tone to customen' PBXs directly over hilh capacity circuits, e.~ OS-I (Tl) or

hilher capacity circuitL These hilh capacity circuits prOVide competition to

exchanle access to POPs over the public switched network.

16. PBX facilities have a far Ireater share of the larle user market than

does the main competitive orrerinl. NYTel Centrex service. Lar.e usen will almost
•

always choose between a PBX based sY'stem and Centrex because of the pronounced

"economies of scale available over sinlle line service or key based systems. The

number of lines served by PBXs has been Irowina considerably faster than has

Centrex.

17. The presence of PBXs is also important when combined with the

increased presence of metropolitan area networks. These metropolitan area

networks are based on anotner post-Consent Decree technololical development--low

cost fiber optic transmission technololY of extremely hilh capacity. Fiber optic
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capacity has approximatcly doublcd in cach ycar since the Consent Dccree while its

cost is now only about oDc-third as grcat as in 1982. Metropolitan arca nctworks

providc facilities based competition to the local loop. They may have a

tcchnological advantale over the local loop in some locales because of their fiber

optic basis in place of the older copper technololY.

18. Hilh frequency dilital radio provides another low cost competitor to

the local loop. These microwave facilities alain can bypass the local loop and can

connect directly to an interexchanle carrier POP or indirectly throulh a Teleport

facility for example.

b. Competitive Alternatives for Exchanle Access for Larle Usen

19. The major competitive alternative to NYTel's access facilities is

Teleport Communications (Teleport). The amount of capacity offered by Teleport is

an important competitive factor. The capacity expansion by Teleport via its fiber

optic metropolitan area network in only two yean is remarkable. This post-Consent

Decree competitive cntry by Teleport is direct evidence of a decrease in

-boule·neck- monopoly power of NYTel in the larle user market. Teleport described

its competitive presence in the larle user market in its March 13, 1987 Comments

to this Court:
•

Teleport Communicatiolfs currently operates a 150 mile
fiber optic nevrork servinl the New York City
metropolitan uea. In New York CIty, the network
spanl mid aD~ lower Manllattan, with links to Queens,
Brooldya aad Statea Island Teleport
Communications' relional fiber optic network and
satellite communications center belan operation in the
secoad quarter of 1985. Teleport Communications
provides two general catelories of services to
interexchanle carriers. First. it provides dedicated
hilh capacity (I.S44mbps) access lines between the
intercity carriers and their major New York and New
Jersey customers. .. Second. TC also ofCers an
important interexchanle function for the 10nl distance
carricrs by linking thcm together with high capacity
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(1.544 mbps or 4S mbps) diaital circuits carried on its
fiber optic network (pp. 3·4, footnote omitted)

Accordinl to data provided in Comments to this Court. approximately 4000

equivalent voice grade circuits are currently beinl provided by Teleport specifically

to connect larae customers to interexchanle carriers.' The number of circuits

provided for this purpose can increase by a factor of about 35 times given

Teleport's current installed capacity (p. 3. fn. 3).

20. Thus, Teleport is an important current competitor to NYTel in the

larle user excbanle access market since I.'"'' mbps access lines corresponds to OS·
1 (Tl) capacity which I use to define the market. Furthermore. Teleport claims

that its service and price are superior to NYTel:

By contrast [to NYTelJ, TC's [Teleport
CommuDications'J end·to-end 100 perceDt fiber optic
network is extremely simple aDd reUable. nere are
fewer multiplex points. all electronic equipment is Cully
redundant. traffic is routed over completely diverse and
redundant backbone cabla. and every elemeDt in the-­
entire network is CODtiDUOUIly and automatically
monitored from a centralized Detwork mana.cment
ceDter. While New York Tel is belinniol to offer hilb
speed 05·1 and 053 services via fiber optic facilities.
these ofrerinp are more cOItly than TC-, equivalent
service. aDd the redundancy and divene routin. which
are inherent in TC-s network are provided only at
substaDtial extra cost. (Teleport CommuDications

c Petition for Declaratory Rulin. to the FCC, March 27,
19'7, p. 29) ,

~

A silnificant investmcnt has' been made by a competitor which is truly "sunk"

capital. i.e.. the investment cannot be recouped if Teleport is Dot a 10DI rUD

commercial success. Thus. not only is Teleport Communications an important

NYNEX's estimate of Teleport's potential capacity is considerably greater.
However, I use Teleport's own estimate of capacity in service in my analysis
which more than adequately demonstrates the existence of current competition in
the large user market.
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current competitor to NYTel in the large user access market, they are an even more

important future competitor.

21. The Teleport network already serves every major domestic and

international interexchange carrier. A Teleport Communications document claims

that it is already a competitor in the toll access market. (leleport Communicatigns

.1lli. p. S) Nor are the hookup fees to Teleport sufCiciently larle to deter larle

users from choosinl Teleport exchanle access. The fee charled by Teleport is

about S3,OOO Cor buUdinl access from the network, althoulh iC aDother customer in

the buildinl already is connected to Teleport the charle drops substantially. to as

little as SSOO (Amerjc;lp 'apker. January 29, 1916).'

22. Furthermore, this sunk investment by Teleport directly cODtradicts

the claim by AT&T aDd Mel that the BOCs have a silDiricaDt cost advaDtale for

local hilh capacity traDsport because of ecoDomies of scale, at least as applied to

the NYC LATA. Currently, Teleport uses about 14 percent of its capacity for hilh

capacity transport.' Mel estimates that BOCs could lower the price oC OS-I

capacity by as much as 70 percent. (Huber Report, p. 2.22; p. 3.31, fn· 110) The

economically relevaDt cost here is marliDal cost, and Teleport's marlinal costs are

very similar to NYTel's for fiber optic capacity. No competitor would eDter a
•

market if it were It a silnificant coSt disadvantale. Better service quality would

", be extremely unlikely to overcome a larle difference in Cotts of productioD. Actual

Market evidence throulh oDloinl investments in fiber optic metropolitan area

networks is a much more reliable indicator of current and future costs than are

7 The bulk of Teleport's capacity (73 percent) is currently used to connect
interexchanle carriers to each other. Since interexchange carriers are likely to
be major customers for PTAT and its competitors, Teleport already has the
required hookups for these customers. See Comments of Teleport
Communications on the Triennial Report, March 13, 1917. p. 4.

8 Ibid. pp. 4-5.
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engineerinl calculations put forth by AT&T and MCI, future competitors of the

BOCs, if the BOCs are permitted to enter interexchanle markets.

23. Current prices indicate that Teleport should be included in the larle

user access market. Currently, NYTel's rate for two mile Interoffice, 05·1 line,

$1,062, is quite close to the price charled by Teleport, SI,006.~ If NYTel attempts

to raise its price by S percent, i.e., S50, it would likely lose silnificant amounts of

traffic to Teleport. The existinl 6 percent price difference and difference in

service quality hu led to switchinl by larle customers to Teleport; a further

increase to an II percent price difference would increase the rate at which

customers leave NYTel for Teleport.

24. To estimate Teleport's current competitive importance, I compared the

current supply of OS-lor hilher capacity by Teleport to NYTel. Usinl the

March 13, 1917 Comments of Teleport on the Triennial Report, I estimate that

Teleport currently supplies approximately 1,500 OS-I circuiu.10 (p. 3,o-fn. 3) NYTel

currently provides about 6,000 OS-I circuits in aU of New York State. Thus,

Teleport currently supplies about 25 percent as many hilh capacity circuits as

NYTel provides throulbout New York State. While the percent difference must be

interpreted witb some caution because the Teleport circuits may well include
•

capacity provided in New Jeney, the''respective capacity supplied by Teleport and

NYTel does demoDstrate tbat ~leport already has a silnificant competitive presen:e

in the provilioll of hilb capacity circuits to larle users.

2'. ATclT is also cODsiderinl increasinl capacity within the NYC

metropolitan LATA so that it is positioned to provide competitive exchanle access

9 This price is the averale of the quoted Teleport price for one zone and two
zone crossinls.

10 Each 05·1 equivalent circuit is equivalent to 24 voice grade circuits.
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to large users. By the end of 1987, AT&T is expected to have increased the number

of AT&T POPs in Manhattan from four at the time of the Consent Decree to seven.

Even if AT&T does not decide to add more POPs. it is already connected to

Teleport and can provide access for its SON or Melacom offerinp over the

Teleport network. AT&T has purchased 7S0 05-1 circuits from Teleport, which is

equivalent to 18.000 voice grade circuits. (Network World. March 27, 1915.

pp. 11-12)11 Also. AT&T has sold two 5ESS switches to Merrill Lynch in the World

Financial Center which are connected directly to an AT&T POP usial the Teleport

network. The increase in switchinl' capacity, access poiats and nodes by AT&T will

provide less costly traalport for larle usen to aD AT&T POP. AT&T will thus be

able to set lower prices for such services as SDN aDd Melacom which will make

them more competitive with local access traDsport provided by NYTel. This iDcrease

in POPs aDd user oWDed switches iDcreases the number of nodes in the system.

The new nodel tOlether with private traDlminioD capacity providel direct

competitioD and removes the "bottleDeck" capability of NYTel to impede competition

in the intereschanle markets for larle users. (Huber Report, p. 1.31) AT&Ts

increase in providiDI its own exchaDle access is iD liDe with Mr. Huber's

conclusioD: "Both eDliDeerinl and market factors make the move toward direct
•

cODDection between ICs aDd their ItFlest customen inevitable." (Huber Report,

p. 3.42)11

26. ne secoDd competitive OptiOD to NYNEX exchaDle access for larle

users is microwave systems. Microwave is curreDtly used by maDy firms and

carriers for short·haul communications in lower Manhattan and throulhout the NYC

11 Teleport currently has six network nodes in Manhattan.

12 Similarly, by the end of 1987 ATAT is expected to double the number of POPs
on Lonl Island from two to four.
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metropolitan LATA. Microwave can be very cost competitive to fiber optic

transmission for larle users. (Huber Report pp. 3.31-3.32. Report of

Charles L. Jackson. April IS. 1987, Table I and Table 2) Thus. larae users can use

microwave transmission for exchanle access to an interexchanle carrier's POP.

Microwave options are available and are widely used throulhout the NYC

metropolitan LATA.

27. Qucstions of microwave spectrulD availability in Manhattan arise.

However. accordinl to the study prepared by Charles L. Jackson (April IS. 1917.

p. 9, p. 20), the appropriate frequency bands for short haul commuDications in

MaDhattan arc the 11 GHz and 23 GHz frequeDcy baDdL These frequency baDds are

already widely used in MaDhattan. However, they are not conlested Ind silDificaDt

capacity still exists in MaDhattan. Furthermore, maDy of the 11 GHz and 23 GHz

frequency bands which have been allocated have not yet beeD put into service.

which demonstrates that silniricant capacity exists to lDeet larle user =demand.

21. Accordinl to data compiled for FCC license applications, Local Area

TelecommunicatioDs. kDown as -LOCATE: alonl with New Jersey Bell Telephone. US

Transmissions Systems. EalterD Microwave. AT&T. and Met Telecommunications have

filed planl (-coordinated-) to establish microwave links in MaDhattan in the 11 GHz

-and 2,3 GHz frequency baDdL Short"haul microwave is also available to connect

custolDers into the Teleport n.er optic cable network. Teleport is cODDcctcd to an

major interexchaDle carriefL Thus. microwave access for larle users to

interexchanl. carriers can be accomplished either directly to the POP or indirectly

throulh connection to Teleport.

29. Mr. Huber concludes that: -tn both switchinl and short-haul

transmission markets. larle users in urban areas already operate in a fairly

competitive market.- (Huber Report. p. 2.25) He also states that: "]udlinl from
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the installed capacities in many regions, the competitive threat from microwave

systems, metropolitan-area fiber networks. and satellite systems is already or soon

will be substantial." (Huber Report, p. 3.36) In the NY metropolitan LATA

competition is considerably more advanced than in other larle urban areas, and the

market for larle user exchanle access is competitive.

c. The Current State of Competition for Exchanle Access in the
NYC Metropolitan LATA

30. Both actual and potential competition must be analyzed in determininl

the competitive status of a market. Given the fact that silniricant competition in

larle user access to interexchanle carrier POPs did not belin until divestiture took

place in 1914, the amount of actual competition in the NYC metropolitan LATA is

remarkable. The silnificant investments made by larle usen and by competitors

such as Teleport clearly silnal increased competition in the future. And both

access ofCerinls by the interexchanle carrien and the increased construction of

POPs demonstrate that both silaificaat actual and potential competition exist.

31. To determine the potential competitive importaace of Teleport, I

directed a study in which I matched the current locations of the Teleport fiber

optic network in Manhattaa with NYTel's larlest 400 customer locations. These

customers are all sufficiently larle to make use of Teleport OS·1 (Tl) CaciliUes.l •. '
Furthermore, while theM 400 cJlltomer locationl represent leu than I percent of all,

NYTel bui... cUltomer location. in Manhattan, they represent approximately

32 percent of the intereachanle bUliness toll usale in Manhattan. My results

demonstrate that 64.5 percent of the top 400 customer locations are in buildinls

1S I set the cutoff for use of one or more OS-I special access circuits to be
greater than 20,000 minutes of totaa interLATA MTS and WATS usale per month.
This amount of usale is more than enoulh to justify purchase of NYTel OS-I
special access service. Note that the NYTel monthly price exceeds the Teleport
price by about 5 percent. This cutoff on usale is slilhtly below the lower limit
of usage for the 400 largest customer locations in terms of interlATA toll usage.
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adjacent to current Teleport routes. Alternatively, locations passed by Teleport

routes account for 66.4 percent of interLATA toll usale for top 400 customers.

Thus, nearly two-thirds of the 400 larlest customer locations in Manhattan

currently have the competitive option of chaosinl Teleport Communications over

NYTel for access to interexchanle carriers.14

32. My competitive matcb includes only thole customer locations

currently passed by the Teleport network. This information was provided to me by

Empire City Subway whicb is in charle of all conduits in Manbauan.lI The results

are likely to understate the amount of current and likely future competition

provided by Teleport. First, I consider only current Teleport routes. Second, I

have limited the 10catioDs to only those locations witb individual customers whose

OWD traffic at a liveD location is sufficieDt to justify tbe purchase of a DS-l line

which is the equivaleDt of 24 voice lrade circuits. In practice, tbele circuits could

be shared by different customen at the same location which woulil increase the

amount of NYTel access reveDue subject to competitioD. That approximately two-

thirds of the larle user excbaDle access market in MaDhattan is currently opeD to

competition demonstrates that NYTel DO 10DIer has -bottleDeck· mODopoly power for

larle users. For usen who caD ecoDomically justify a OS-lor larler capacity,
•

silniflcaDt competitioD DOW exilts.
J

33. Teleport is abfe to exteDd its network to more locations in a

relatively sllon period of time by USiDI the same duct path rilht of ways which

14 See Exhibit 3 in the Appendix which show the calculations referred to in this paralraph.

11 Data confideDtiality was strictly preserved because Empire City Subway did not
tell me which specific buildinls are served by Teleport. Furthermore, no
Teleport route information has been provided to either NYTel or NYNEX.
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NYTel uses. Therefore. my estimate of current competition from Teleport is a lower

bound on what competition will be. even in the very near future. 11

34. Another provider of exchanle access in Manhattan is Manhattan

Cable TV (MCTV). MCTV connects to 60 Hudson Street which is a major POP for

interexchanle carriers iD New York City. MCTV provides service for data

transmission over broadband coaxial cable. MCTV also provides voice transmission

service. MCTV reports that their Data Communicadons Service clients include

Sanker's Trust. Chase Manhattan Sank, and other larle NYC banks. (Saln

Srochure, February 3, 1917.) As of November 1916, MCTV reports their presence in

more thaa 80 buildials in Manhanaa for data services. The monthly lease rate for

OS-I capacity is 51,000 per month which is approximately the same rate as NYTel.

However. MCTV claims a better quality of service thaa is provided by NYTel in

terms of error rates for data traasmissioa.

35. Outside of Maahattaa in the NYC metropolitan LATA. microwave is

the major competitioa to NYTel provided access to interexchaale carrien.

Microwave is COlt competitive with NYTel's curreat access charles for larle users.

(Huber Report, pp. 3.31-3.32. Charles L. Jackson report, OR. cit. Table 2A). For

instance, Jackson estimates that total moathly costs of a DS-3 capacity microwave
•

liak is about $3,000 while the NYTel 65-3 tariff is between $12.000 aad 515,000 per
tI

! month. For DS-I se-rvice NYNEX currently charles 51,062 per month while the

Jackson estimate for microwave is approximately 5915 per month. Also. outside

Manhanaa spectrum availability for microwave transmission for exchanle access

11 Empire City Subway duct space is available for Teleport Communications'
expansion. Teleport Communications 1986 Annual Report discusses its plans for
expansion as follows: -In 1987 we will brint the beaefits of our network to
more businesses in the metropolitan area by expandinl the aeolraphic coverale
of our fiber Detwork. Typically. we will do this by extendinl our -backbone"
cables to new area and by connectinl new buildinls to the backbone network."
(p. 3)
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does not present a problem. Thus. both in Manhattan and throu,hout the New York

City metropolitan LATA. microwave cxchanle access provides a competitive

alternative to access provided by NYTel.17

36. To estimate the amounl of current use of alternative facilities to

NYTel. I directed a survey of lar,e users in March 1917. The SOO larlest NYTel

customers in Manhattan were surveyed about their telecommunications network uses

by SchulmaD. RODca and Bucavala.. a leadiDI firm iD telepboDe surveys. Out of 222

respOndeDt.. 14 percent report curreDtly edstiDI use of direct liDks to

interexchaDle carriers. or the resOODdeDtI, 30 perceDt report private 10DI distaDce

networks. non-NYTel aceca services. or otber forlDl of competitive alternativn to

NYT.l servicel. Thu.. a silDificaDc number of larl' usen in the NYC metropolitan

LATA curreDtly use servicel competitive to thOle offered by NYTel.

37. The use of the altenaative access to iDterexchaDle carrier POPs

already hal had a lilDiCicaDt competitive effect OD NYTel's revenJlOS: I cODducted

an econometric analysi. of the survey data tOI.ther with NYTel usale data to

determine the effect of alterDative nchaDle access for the larlc users. For those

companies which had alternative excbaDle access to NYTel, use of NYTel excbanle

access Irew by abou~ 3.5 perceDt more slowly thaD comparisoD companies without
•

alternative exchanle accea. The re.Ulu are hilhly Si,DificaDt statistically. Thul.
tI

amonl the .500 larlut NYTel cUJlomen, thr 14 pereent of the customert with dirtlct

links to int.r.xchanle carrien and the 3.5 percent decrease in rites of Irowth

yields aD esti.ate of 1..5 percent slower rate of growth in exchange access among

11 In addition other options are also viable outside of Manhattan. For example.
Tenn CommunicatioDs operates a 4.5 mile fiber-optic network which connects
White Plains. NY. Stamford. eN. and Hackensack. NJ to its Manhauan location
at 60 Hudson Street. which is a major POP for internchanle carriers.



Exhibit A
Page 20 of 103

-20-

NYTel's 500 larlest customers in Manhanan due to competitive alternatives for

exchanle access. l '

38. Both economic and lelal analysis demonstrate that market power or

the ability to impede competition does not exist so lonl as alternative suppliers

exist who have comparable or lower costs and the ability to expand supply without

silnificant increases in costs.11 This lack of market power exists in the NYC

metropolitan LATA due to the competitive praence of Teleport. microwave

facilities. and other suppliers of OS-lor above capacity for nchanle access.

39. I conclude that the VIII(C) provision has been met in the

interexchanle market for larle users in the NY metropolitan LATA. There is no

substantial pouibility that NYTel is able to -impede competition: because

alternative suppliers offer competitive services for internchanle carrier acCetl

which eliminate NYTel's -bottleneck- control for accCII to interexchanle carrien.

d. Relulation Favors Competition in the Larle User Exchanle access
Market in the NYC Metropolitan LATA

40. Teleport already hal the ability to both provide and retell intraLATA

and interLATA service. A decision relardinl provision of switched services by

Teleport will be made pendinl the NYPSC leneric docket on competition. If

approv.d. Teleport will then be able to offer complete competition for all calls,
except for local exchanle caUs to non-Teleport customers which would be completed

"
by resale of NYTel service. However, NYTel will not ha',e the ability to

discriminate on these local caUs since they are standard offerinls under tariff with

rates set by the NY Public Service Commission.

II The 14 percent of customers with direct links to interexchanae carriers account
for about 25 percent of 1915 switched access traffic.

11 See William Landes and Richard Posner, -Market Power in Antitrust Cases:
Harvard Law Review. 94, 1911, pp. 94Sff.
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41. The FCC has recently chanled its relulations so that excess

microwave capacity can be sold in the open market by current microwave license

holders (FCC Docket 83-426. granted April 4, 198'. amended March 27, 1986). Thus.

current or potential microwave users can sell capacity to other users who do not

have larle enouah usaae to justify a stand-alone microwave system or who cannot

obtain microwave frequencies in their aeolraphical location. Given the relatively

low marlinal costs on a less-than-fully utilized microwave system. excess capacity

should be able to be sold on an economical ba.is.JO

42. Equal Access is one of the two major chanl" alonl with seven new

potential competitive entranll. which the ConlCnt Decree hal introduced into US.

telecommunications market.. The Consent Decree requires each BOC to provide

exchanle accea for both switched aad unlwitched service, e.... OS-I, 011 all

unbundled. tariffed balia which is equal in type, quality, and price across all

interexchanle carriers. Equal access requirements severely limit or eliminate the

BOC's ability to discriminate in either price or service quality in exchanle access

markets. By 1919. when PTAT is scheduled to belin operation, over 99 percent of

lines in the area below Central Park South and 97 percellt of all lines in Manhattan

will have equal acceIL Thus. the ability to discriminate alainst interexchanle
•

carrien who serve larle usen over t'e switched public network has been larlely

"eliminated. Furthermore, the Consent Decree equal acceS! ,'equirements also apply

to special (Iloll-awitched) access provided to interexchanle carriers or their

customers. Equal access is currently fully implemented for special access service to

interexchanle carrien by NYTel. Alonl with continuinl FCC relulation of special

20 Microwave carriers such as LOCATE are subject to FCC license requirements and
are not required to obtain approval from the NY PSC.
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access, the BOCs do not have the ability to discriminate on either switched access

or unswitched access to interexchange carriers.21

III. THERE IS NO SUBSTANTIAL POSSIBILITY THAT NYNEX CAN IMPEDE
COMPETITION IN THE INTEREXCHANGE MARKET OR IN THI LARGE USIR
EXCHANGE ACCESS MARKET BY CROSS-SUBSIDY OR DISCRIMINATION

43. NYNEX has neither the incentive nor the ability to cross-subsidize

the PTAT venture. Nor can NYNEX harm competitioa in the currently competitive

large user ezchanle access market throulh a cross-subsidy policy directed at

Teleport.

A. EspPAmjc Thegry Equates Crgp-SybJjdr to Settjpl Price Belpw Marljpal
Cglt NYNEX Mil Np (pecoeir' Tp Dp Sp

4•. Joint or common costs often lead to economies of scope: it may be

less cOltly to produce livea levell of output for two producu joiatl, thaa if eaell

is produced in a stand alone manner. The standard set by economics is that each

product or service should be priced at least at its marlinal cost. The marliaal cost

is the COlt of producinl one more unit of a loocI or service.11 la the case oC one

relulated product. say local ezehanle access service. and one uarelulated service.

say international transport service (ITS), a price below marlinal cost for ITS implies

that it is beial crOll-subsidized by the relulated product. Furthermore. competiton. ,
could arlue that they are poteatial victims of a predatory pricinl scheme."

~

n The FCC la its receat approval of transCer of control of PTAT (Tel-Optik) to
NYNEX Cound. ·moreover. we have sufficient authority to prevent NYNEX from
diserillliaatini in any way alainst users or carriers which do not use Tel-optik's
facUid...• (Ia re Application of Tel-Optik. April 20. 1917, p. 2) (-Tel-optik
Order·)

22 In telecommunication, the notion of marginal cost is sometimes replaced by
incremental cost. However, the basic principles of pricing remain the same.

2S The Government finds that cross-subsidization presents an antitrust problem only
when it leads to predation. (Report and Recommendations of the United States
Concerninl the Line of Business Restrictions Imposed on the Bell Operatinl

(continued...)
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4S. However, predation is unlikely to be a successful tactic by any

business. relulated or not. Predation is especially unlikely to succeed in the

international transport market. It is extremely unlikely that ATAT, by rar the

larRest market participant, would ever exit the market. Finally, even if it did exit,

when future prices are raised to recoup current predatory losses AT&T would re.

enter the market usina its current capacity. Thus, an attempted predatory stratelY

by PTAT alainlt ATAT could never succeed.

46. No rational economic or bUlineu stratelY would lead to pricinl below

marainal cost in international interexchanle marketL SillliCicant economies of scale

exist in interexchanle marketL2C I find it extremely unlikely that a SOC could

shift a sufficient amount of costs to price below its marlinal cost and have a

competitive effect on interexchanle markets. Crog-subsidy is especially unlikely

here since PTAT will operate as a subsidiary separate from the NYNEX operatina

telephone companieLzl Thul. aU businea dealinp between PTAT J.nd" any NYNEX

telephone operatinl company would be conducted on the same terms and conditions

as with other international carrien. Furthermore. that such a stratelY could force

ATAT or even MCI or US Sprint from international markets is extremely farfetched.

Since the fiber optic network linkl would remain in place, even if a cross-subsidy
,

21(.••continued) tI

Compania by the Modification of Final Judlment (Government Recommendation3),
p...~)

2C Indeed. the economic judlment on whether MCI and US Sprint will be able to
compete witla AT&T is Car from clear. Mel's stock market value has fallen
7S perceat from its billl delpite rapidly increasinl stock market prices over the
past fiye years. Furthermore. both MCI and US Sprint have repOrted losses in
the ranle of $500 million each in the past year.

21 The FCC decided in its recent decision on transfer of control of PTAT to
NYNEX. "Further, it does not appear that NYNEX Corporation could utilize its
dominant local telephone ventures to cross-subsidize its Market Link operations."
(Tel·Optik Order, p. 3) The FCC finds NYNEX's proposed "structural separation"
of PTAT to be beyond what they would require to approve the venture.
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stratelY did force out some competition, when a BOC attempted to raise prices

these links would be used by a new entrant. Thus, cross-subsidy would not be

attempted by a SOC entrant into an interexchanle market.

47. Furthermore, NYTel could not use cross-subsidy to drive Teleport

from the exchanle access market. Teleport'S fiber optic technololY aUows them to

have short run marlinal costs which are at least as low as NYTel's. Since the

capacity is already in place, any predatory action by NYTel would be met by

Teleport lowerinl its prices to a level where the losses sustained by NYTel would

be enormOUL

B. NyNEX By Neither the Inceptiye nor tbe Ability to Piacrimiplle ip the
LarU UUr ElGhlplC ISCep Market

41. The share of access cost in the total cost of inter.ational

telecommunication is quite small.II This small COlt share tOlether with the very

larae amounts of revenue derived from interexcha.le carrier access provided by

NYTel to larae users eliminates any incentive for discrimination. Attempted

discrimination would likely lead NYTel's larle customers to choose competitive

access options such as Teleport. NYTel would thea lose access reveaues ftom these

customers for access to both domestic and international interexchanle carrierL The

smaU _vantale which PTAT Blilht a,in in the internadonal interexchanl' market

would be more than outweilhld by NYTel's access revenue losseL Thus, NYTel

lacks the bcealive to diSCI iminate.

4'. Furthermor., NYNEX lacks the ability to dilcriminate. NYNEX cannot

identify which of its facilities provide international access ratber than domeltic

excblnle access for larle users. For NYNEX to discriminate tbey would have to

21 Usinl either PTAT's or ATTs planned rates for transatlantic service and the
cost of OS-I exchlnle access, the share of access cost is between I and 2
percent.
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dearade access to ATetT. MCI. and all other international interexchanle carriers.

An attempted discrimination policy is extremely unlikely to be successful liven equal

access requirements. Furthermore. the customer must be aware of discrimination for

it to be successful. Relulators and competitive carriers would be extremely likely

to recolnize such discrimination.21

50. The presence of the other BOCs plus GTE also make an attempted

discriminatory policy very unlikely to succeed. They provide benchmarks alainst

which to judie NYTel's performance. Service quality discrimination or

t

interconnection delays would be difficult to hide in comparison with the

performance of the other BOCs•

• ,

".

21 The FCC in its recent approval of transfer of control of PTAT to NYNEX found
DO indication -that such discrimination could occur without readily beinl
detectable by competinl service providers and remediable throuah our complaint
process: (Tel-Optik Order, fn 15)
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IV. PTAT TERMINATION INTO A NON-NYNEX LATA CREATES NO
ANTICOMPITITIVE POTENTIAL

A. No -Bottleneck- Exi3ts (or These Markets

S1. A silniricant element in the economic and antitrust theory of the

Government case a,ainst ATciT was that it used its local -bottleneck- to exclude or

to impede interexchanle competition. If PTAT were terminated in a non-NYNEX

LATA. the local -bottleneck- would be of no economic relevance. Thul, even if the

bottleneck continued to exiit for larle user exchanle accea. which I have

demonstrated is not the cue. NYNEX hal no ability to UIO the bonleneck for

anticompetitive purpose. {or a non-NYNEX LATA termination.

52. Furthermore. no incentive would exist to attempt to discriminate

within a relion in favor of customen who used an afCmated international

interexcha.le service out or the relion. Detailed knowledle or the customen out

or relion busincaes would be needed to identify potential out of relion customen.

Such detailed knowledle is typically unavailable to a BOC. Furthermore. individual

customer discrimination is rendered extremely difficult by relulatory ovenilht and

tariff senin.. NYNEX would be forced to discriminate not only on special access

used for international circuits. but on all special accea circuits to the

interellChanle carrier POP. NYNEX hu neither the incentive nor the ability to,

t

enlale in either price or serlice quality discrimination alainst an interexchanle.
carrier uader either sliCcial or equal accea relulation.

53. Equal accca hal been judled a succea by aU disinterested parties

who have evaluated it.- Furthermore. the procedures and rules of equal accCls

have been established. Thus. no BOC could manipulate equal access within its

2. These parties include the Department of Justice. the FCC. the NTIA and
Mr. Huber.
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region to give it a competitive advantage outside its region.2o Indeed, the majority

of remaining equal access elections will take place in less densely populated

geographical areas where the economic auractions of providing internadonal

interexchanae service are considerably less than the reiions in which equal access

elections have already taken place.

V. POTENTIAL CONSUMER BENEFITS

54. A major benefit of the Conlent Decree is the much wider scope for

competition in US telecommunications markets. Currently. very little competitioD

exists in the North Atlantic telecommunications market, which is the market that

PTAT plans to enter. Most facilities used in the North Atlantic maricet are

currently controlled by AT&T and Comsat. ATATs current share of Nortb Atlantic

submarine cable capacity is 73 percent wbich will rise to 7' percent when planned

fiber optic cable capacity is installed. COMSAT is tbe only-~ provider of

!

international satellite faciUtia. (Afridavit of Richard T. Rapp. PI'. 3·4) AT&T also

controls the majority of satellite capacity under lease from COMSAT. Prices are

established primarily by relulation and very little competition exists in this

market.so
•

505. The d....ad ror privatf liD' service acroa tbe Atlaadc is likely to

grow silairicafttly over tbe .'eat deode. ,:'irst, internationalization of capital

markets wiD increue private line demand to transport tbe larle amounts of

20 Over 70 percent of SOC accesl lines have been cODverted to equal access.
C{T}here is no lonler reason to be concerned that aUowinl SOC entry into
interexchanle service would endanler the equal access loaIs of the MJF:
(Government Recommendations, p. 70, footnote omitted)

30 The facilities use price largely determines the service price since use of th.e
undersea cable or satellite is by far the largest cost of international
telecommunications.


